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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 
ALEXANDRIA DIVISION 
ROSETTA STONE LTD, 
Plaintiff, 
vs. 
GOOGLE INC . , 
Defendant. 
Certified 
Transcript 
Case No. 109-CV-00736 
Pages 1 - 142 
VIDEOTAPED DEPOSITION OF THOMAS NOWACZYK 
WASHINGTON, D.C. 
March 10, 2010 
14 The videotaped dep~sition of THOMAS NOWACZYK was 
15 convened on Wednesday, March . 10, 2010, 
16 'commencing at 9:05 a.m., at the offices of 
17 Skadden Arps, located at 1440 New York Avenue, 
18 Northwest, Washington, D.C., before Paula G. 
Sat kin, Registered Professional Reporter and 
Notary Public. 
21 Job Number: 242170 
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1 Q. For how long have you held the job 
2 ·title, consumer marketing analy tics manager? 
3 A. Since January 2009. 
4 Q. Prior to January 2 009 what was 
5 your job title at Rosetta Stone? 
6 A. Direct to consumer mar-keting 
7 analytics "manager. 
8 Q. Direct to consumer? 
9 A. Yes. 
10 Q. And for how long did you hold the 
11 job title, direct to consumer marketing 
12 a~alytics manager? 
13 A. Roughly a year and three months. 
.-
14 Q. Have . you held any ot her job 
15 titles 
16 A. I have not. 
17 Q. -- since you've been at Rosetta 
18 Stone. 
19 What are your job duties today as 
20 the consumer marketing analytics managerJ 
21 A. I've I have a variety of 
22 responsibilities . . My first responsibility is 
23 around the health of the business. Ultimately 
24 I'm looking at our daily, weekly, monthly 
25 statistics to assess if the busine~s is kind 
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1 o f -- we are on track to hit our goals and 
2 targets. So that's a big piece of my 
3 responsibility . So I'm looking at a lot of data 
4 to support that. 
5 My second responsibility is 
6 forecasting. I'm' ultimately respo nsibl e for all 
7 of our forecasts, short-term ~nd long-term for 
8 
9 
the consumer business as a whole . 
Lastly, I work on ad hoc projects 
10 at the discretion of the general manager of 
11 consumer business. 
12 Q. I ' would like to just talk a little 
13 bit more about some' of your job 
14 responsibiliti~5. I think the - first one you 
15 mentioned was looking at daily, weekly, and 
15 
16 monthly statis~ics to assess whether the company 
17 is hitting certain goals and targets? 
18 A. Correct. 
19 Q. Wh at types of goals and targets 
20 are you looking at with respect to those 
21 statistics? 
22 A. Ultimately we're primarily focused 
23 on our sales and revenue targets for the 
24 company. There is a variety of metrics we use 
25 to support whether we're going to hit those 
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A . Yes, it would be. 
Q. Would you please flip to page 7 of 
this PowerPoint. At the top it says, Tiered 
Pricing Definition. Do you know if a tiered 
pricing plan was ever put into place with 
Amazon? 
A. Not to my knowledge. 
Q. And can you turn to page 9 . The 
second bullet point on this page it states, 
"Difference in margin to RS is $38 . 10 per - unit." 
Does that mean that if Rosetta 
Stone were to sell a product directly to the 
consumer, as opposed to Ama~on selling it to the 
consumer, Rosetta Stone would make $38.10 more 
per unit? 
MS . PEARSON: Objection, lacks 
foundation. 
THE WITNESS: I'm reading this two 
different ways, is kind of the reason for the 
pause. 
I'm not exactly clear on where the 
difference in margin Bernard is speaking to . It 
could be one of two places . It could be the 
difference in Rosetta Stone, the cost the 
difference between the prices on Amazon versus 
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1 the prices on direct channel. I'm not sure if 
2 he's talking about the differences between -- he 
3 discusses a tier one and tier two model, and 
4 there's different costs associated with the tier 
5 two model than the tier one model, and 11m not 
6 exactly clear on what that bullet point is in 
7 reference to. 
8 BY MR. BROWN: 
9 Q. The bullet point right underneath 
10 that where it says, Amazon conyers ion rates of 8 
11 to 11.5 percent in units per unit visitors, and 
12 then it says RS branded PTC conversion rates 
13 much lower at 2.5 to 3.5 percent. 
14 Do you know why Amazon' 5 
15 conversion rates would be that much higher than 
16 Rosetta Stone conve'rsiQn rates ? 
17 A. It's not apples to apples 
18 comparison. Ultimately when you think about it 
19 as a> consumer, you want to buy a new product, 
20 
21 
n 
23 
24 
25 
you research that product. One of the parts o f 
researching that product you probably look at 
that company's website and figure out what the 
product is . At the point yo u're ready to 
purchase you may go to different places to 
purchase that. 
800·567·8658 
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1 destination site like Amazon.com. So I would 
2 ·expect Amazon's conversion rates to be 
3 significantly hig her than Rosetta Sto ne, but I 
donlt think it's necessarily an indication of 
5 efficiency. 
6 Q. Okay. And then if you turn to 
7 page 13, I just want to look at the last bullet . 
8 point that says, "removi ng, resellers from 
9 bidding on branded terms will reduce our ~TC 
10 spend, but make it more. affordable for pirates, 
11 competitors, and unauthorized resellers . Do you 
12 have an understanding of what that means? 
13 A. I do. 
14 Q. Can you tell me what you think 
15 that means? 
16 A. Google AdWords as · a whole, Google 
17 paid search, it is ultimately a bidding 
18 environment . With more people bidding for 
19 position the prices for that position or click 
20 go up. 
21 
22 
23 
24 
25 
I f we removed Amazon contractually 
from bidding on that term we would expect there 
would be less demand for it and ultimately that 
should reduce prices for that specific term. 
800-567-8658 
As we reduce prices that would 
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1 open the door for competitors, pirates, and 
2 others who potentially don't have the financial 
3 wherewithal to compete with us at current rates 
4 to enter the market. 
5 Q. So are what you're referring to 
6 here are the sponsored link advertisements that 
7 would appear on, for example, on a Google page, 
8 there are a certain number of slots for 
9 sponsored lirik advertisements, and if Amazon is 
10 precluded in some way con tractually from being 
11 in one of those slots there's an opening, let's 
12 say, for pirates, competitors ~nd unauthorized 
13 resellers; is that correct? 
14 MS. PEARSON: Objection. You said 
15 to what you're referring to here. He didn't 
16 actually create the Powe-rPoint, but he can 
17 interpret it if he thinks he can. 
18 THE vIITNESS: I do t;,ink that's 
19 correct. So I think it might be a little bit 
20 more complex than that, but I think that's the 
21 correct way to think about it. 
22 BY MR. BROWN: 
\ 23 Q. 00 you know if Rosetta Stone, the 
\ 24 company, has a preference as to YJho .it would 
\ 25 prefer to see in sponsored link advertisements 
\ 
\ 
\ 
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1 among . resellers, pirates, competitors, and 
2 unauthorized resellers? 
3 A. I think we like to only see 
4 ourselves, is our preference. 
5 Q. Have you ever spoken to anyone 
6 from Google? 
7 A. Yes. 
8 Q. Who have you spoken to? 
9 MS . PEARSON: Objection. About 
10 what? 
11 BY MR. BROWN, 
12 
13 
Q. Anything. Have you ever spoken to 
anyone from Google fro~ September 2007 to 
14 present in connection with your job at Rosetta 
15 Stone? 
16 
17 
18 
19 
20 
21 
22 
A. Yes, I have. Yes. 
Q. Do you know who from Google you've 
spoken to? 
A. Some of the peo~le, yes. I might 
need help wi th some of the names, but I met 
I've spoken with Christina over the phone. I I ve 
spoken to Fred over the phone. I met with a 
23 team from Google that included Christina and 
24 Fred and a few ot·her individuals from· Google. 
25 That's the majority of my interaction with 
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1 the firm to Hr. MalacKowsky's associates, and 
2 generally kind of how I felt the whole business 
3 worked. 
4 Q. Were you asked to , provide any 
5 documents to Mr. Malackowsky's associates? 
6 A. I was asked to provide documents 
7 to Andrea Charters, who subsequ~'ntly sent 
8 documents to Mr. Malackowsky's associates. 
9 Q. Do you recall what documents you 
10 provided? 
11 A. I specifically provided an 
12 econometrics model that was -- that was 
13 commissioned on behalf o f Rosetta Stone by a 
14 third part y firm called S'rand Science. 
15 Q. Do you recall any other documents 
16 that you provided ? 
17 A. I don't recal l any other documents 
18 that I provided. 
19 Q. This one phone call is the only 
20 communication that .y6u can recollect having with 
21 either Mr. Malackowsky o r anyone that wa s 
22 working o n his behalf? 
23 [" Yes. This is the only one I 
24 remember. 
25 MS. BROW N: Okay. NOw, for the 
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record, I believe that Mr . Nowaczyk is being 
'designated as a 30 (b) (6) witness with respect to 
a portion of topic number 4; is that correct on 
t he 30 (b) (6) notice? I can read topic nu'mber 4 
into the record. 
MS. PEARSON: That would be great. 
~!R. BROWN: Topic number 4 on 
Google's 30 (b) (6) states, "surveys, test.s, 
studies or reports relating to consumer 
confusio, .relating to Rosetta Stone marks, 
actual or oth~rwise, and all~ged sources of 
confusion l including the time period of the 
survey, what the survey was .testing, decisions 
regarding the content and format of the testing 
control. The format of the survey and 
16 demographics of the survey participants. n: 
17 
18 
19 
20 
21 
22 
And just S~ the record is clear, 
could you let us knpw specifically what topic --
MS. PEARSON: Can I see? 
MR. BROWN: -- Mr. Nowaczyk is 
designated as a 30 (b) (6) to test ify to? 
MS. PEARSON: I can tell you he's 
23 designated to testify about comrnun~cations 
24 
25 
between Rosetta Stone and Ke nt Van ·Liere, 
L-I-E-R-E. And here's how this arose. 
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In Rosetta Stone's objections to 
this request we stated that Rosetta Stone is not 
aware of any non-privileged surveys that ~re 
responsive to topic number 4. 
And in communications that I had 
with John Oblak we agreed that we would make 
somebody availab le to talk about the 
communications between Rosetta Stone and Kent 
Van Liere, because he said Kent Van Li~re's 
report would fall within the scope of request 4. 
You've asked Kent Van Liere about 
his report, and the only open area were 
communications between Rosetta Stone and Kent 
Van Liere. 
I'm trying to take the topic and 
narrow it down to were we ende d up -as a result 
of my discussion with John Oblak. 
So he is here to talk about 
commun icati ons that Rosetta Stone had with Kent 
Van Liere or individuals acting on Kent Van 
Liere's behalf. In connecting with the study, 
the expert report submitted by Kent Van Liere in 
th is case. 
BY MR. B ROWN : 
Q. Does that make sense to you, 
Verited Corporate Services 
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1 Mr . Nowaczyk? 
2 A. 
3 Q. 
4 Liere is? 
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A. 
Q. 
A. 
Q. 
Yes, i t does. 
Great. Do you know who Kent Van 
Yes. 
Have you ever sp?ken t o him? 
I have not. 
Have you ever spoken to a~yone 
9 that works for Mr. Van Liere? 
10 A. Yes. I s poke with -- let me 
11 clarify . I spoke with a lady who did the 
127 
12 research that ulti.mately Mr . Van Liere presented 
13 
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his findings about the research. 
Q. Do you recall her name? 
A. Sarah. And lIve i mportant 
forgotten her last name. I remembered it 
ea r 1.i e r. 
MS. PEARSON: It's Sarah Butler. 
BY MR. BROWN: 
Q. Butler. 
I 
What communications did you have 
with Sarah Butler? 
A. In a prep session yesterday we 
spoke about th e proce"ss, about the " 
communications that were -- that she had with 
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